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ARGUMENT 

I. PLAINTIFF-APPELLANT EFFECTUATED SERVICE OF 

PROCESS ON DEFENDANT-APPELLEE FEUERSTEIN. 

 

Defendants-Appellees continue to deny that Alan Feuerstein was 

successfully served on July 16, 2018 by service upon Feuerstein’s receptionist 

“Jane Doe” at his registered business address in Buffalo, New York, in direct 

contradiction of the Superior Court’s ruling on this matter. In its Order of Default, 

issued on November 27, 2018 the Superior Court held that “[b]ased on the 

information before it, the Court finds that Pollins properly served Feuerstein with 

the original Verified Complaint. Pollins also properly served the Amended 

Complaint to Feuerstein.” See Default Order p.3 (JA-140). The Court examined 

the means by which Feuerstein had been served and held that service upon a 

receptionist at a defendant’s place of business complies with the requirements of 

New York law: “According to the Affidavit of Service dated July 19, 2018, the 

process server indicated that she served a copy of the summons and complaint 

upon Feuerstein’s receptionist Jane Doe on July 16, 2018. Courts in New York 

have found that service upon a receptionist at a defendant’s actual place of 

business constitutes proper service.” See Order of Default, p.2 (JA-140) (citing 

Albilia v. Hillcrest General Hosp., 124 A.D.2d 499, 499 (N.Y. App. Div. 1986) 

(“[S]ervice of a copy of the summons and complaint upon . . . a receptionist at 

the professional building at which Dr. Rosenfeld rented space, constituted 
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delivery to a person of suitable age and discretion[.]”)). In light of the Superior 

Court’s November 27 Order of Default, Defendants-Appellees’ contention that 

“the procedures for service of process in New York State were not complied with” 

(Appellee Brief, p. 9) is clearly without merit. For Defendants-Appellees to 

allege, despite this ruling, that Plaintiff-Appellant “misrepresented to the Court 

that Defendant-Appellee Feuerstein was properly served on July 16, 2018” and 

that Plaintiff-Appellant presented “blatant lies” to the Court is gross misconduct 

and slander and they and their attorneys should be sanctioned. (Appellee Brief, 

pp. 11-12). Contrary to Appellee’s misrepresentation, alleged “lies” were not 

“uncovered” and the Order of Default was not vacated because the Court changed 

its holding that Feuerstein was served. The default Order was vacated because it 

came to the Court’s attention that after the default was entered, Defendants below 

had filed a responsive pleading within the time limit. See Order Vacating Default, 

(JA-195). 

Defendants-Appellees’ Brief (p. 9) argues that Feuerstein’s affidavit 

states that he did not maintain an office at 475 Delaware Avenue, Buffalo, NY 

14202, where Plaintiff-Appellant effected service upon him, and that as such “the 

procedures for service of process in New York State were not complied with”. 

(Appellee Brief p. 9). In July 2018, Attorney Feuerstein registered his law firm 

address with the Virgin Islands Bar Association website as 475 Delaware 

Avenue, Buffalo, NY 14202. The Superior Court correctly held that he is 

therefore precluded from denying that this address constitutes his place of 
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business. See Order of Default, p.3 n.5 (JA-140) (citing Velez v. Vassallo, 203 F. 

Supp. 2d 312, 325-26 (S.D.N.Y. 2002) (“By holding out a particular address to 

the public, a defendant is precluded from denying that address constitutes his 

‘actual place of business.’”)). This means that when Plaintiff-Appellant was 

attempting service on Defendants-Appellees on July 16, 2018 she was doing so 

at the address registered with both the New York Department of State and the 

Virgin Islands Bar Association.  

Defendants-Appellees also claim that Feuerstein stated in his affidavit 

that he was not personally served with the Summons and Complaint “was not 

even in the state of New York on that date”. Appellee Brief, p. 8. They also claim 

that since he had “no knowledge” of a Jane Doe somehow service was not 

effective. Id. These arguments are utterly without merit as it is irrelevant whether 

or not Feuerstein was in New York at the time service was made at his registered 

business address nor is it relevant whether or not he had personal knowledge of 

Jane Doe.  

II. THE SUPERIOR COURT ERRED IN DENYING PLAINTIFF-

APPELLANT’S A FOUR DAY EXTENSION OF TIME. 

 

Defendants-Appellees’ arguments for why the Superior Court did not err 

in denying Plaintiff-Appellant’s Third Motion for Extension of Time, simply 

repeat the Court’s Opinion. Citing to Beachside Assocs., LLC v. Fishman, 53 V.I. 

700 (2010) Defendants-Appellees repeat the Superior Court’s holding that “the 

excuses provided are not relevant to the timeframe at hand and do not explain 
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satisfactorily the delay or inability to serve within the September 2018 extension 

of time . . . .” (Appellee Brief, p. 13). Defendants-Appellees argue that “Plaintiff-

Appellant failed to provide the court with a reasonable basis for her failure to 

serve Defendants-Appellees within the 120-day time period mandated by Rule 

4(m) and again during the first and second extensions.” However, both the 

Appellees and the Superior Court failed to take into account are the multiple and 

geographically diverse efforts made at service after the first and second motions 

for extension were granted.  

Plaintiff-Appellant’s first motion for an extension of time explained her 

efforts to serve the Defendants-Appellees via their attorney Scot McChain and 

his subsequent refusals to accept service. Plaintiff-Appellant’s second motion for 

an extension of time informed the Superior Court that Plaintiff had engaged a 

process server in Buffalo, New York to serve the complaint at Feuerstein’s place 

of employment in Buffalo at 475 Delaware Avenue. Plaintiff-Appellant informed 

the Superior Court that on July 16, 2018 service was effectuated on Feuerstein 

individually, but not on Defendant-Appellees Feuerstein & Smith, LLP as no one 

authorized to accept service was at the office. In August 2018, evidence to the 

contrary notwithstanding, Plaintiff-Appellant became aware of the possibility 

that Feuerstein had a house in Florida. Plaintiff-Appellant informed the Superior 

Court of this possibility and informed it that Plaintiff-Appellant was attempting 

to serve the corporate Defendants-Appellees in Del Ray Beach, Florida as it is 

believed that Feuerstein has a home in this location.  
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Plaintiff-Appellant’s third motion for an extension of time informed the 

Court that on September 7, 2018 Plaintiff-Appellant served Feuerstein & 

Associates Law Offices, PLLC with the Amended Complaint at the Lt. 

Governor’s Office in St. Thomas pursuant to V.I. Rules Civ. P. 4(h)(3). On 

October 3, 2018 Plaintiff-Appellant attempted service on all three Defendants-

Appellees at a deposition in another case that Alan Feuerstein was involved in, in 

Boca Raton, Florida. Service was unsuccessful for all three Defendants. On 

October 16, 2018 Plaintiff attempted service in New York at the new office 

location. Service was unsuccessful on Feuerstein & Smith, PLLC and Feuerstein 

& Associates Law Offices, PLLC, however service was successful on Alan 

Feuerstein individually. In addition to all these attempts at service, during the 

timeframe relevant to the third extension of time, Plaintiff-Appellant contacted 

the Lt. Governor’s Office in St. Thomas on November 28, 2018 to enquire as to 

whether Feuerstein & Smith, LLP and Feuerstein & Associates Law Offices, 

PLLC are registered law firms in the U.S. Virgin Islands. On September 5, 2018, 

the New York process server attempted to serve the defendant law firms and Mr. 

Feuerstein individually at his law firm in Buffalo, New York.  

Plaintiff-Appellant attempted service at the Lt. Governor’s office, at 

depositions in Florida, and at the law firm address in New York, all after 

September 6, 2018. This clearly demonstrates multiple good faith efforts to serve 

Defendants-Appellees within the relevant time frame. Service was unsuccessful 

because the law firms were not properly registered in the Virgin Islands, were 
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moving offices in New York, and neither Feuerstein or his agent were located in 

Florida, thereby demonstrating a reasonable basis for non-compliance.  

The Superior Court’s failure to properly consider Plaintiff-Appellant’s 

good faith attempts at service after September 6, 2018 and its conclusion that 

good cause did not exist is clearly an error of law that must be remedied. 

Defendants-Appellees’ Appellee Brief argues nothing of substance that would 

contradict Plaintiff-Appellant’s argument that she has been attempting in good 

faith to serve Defendants-Appellees and that there existed good cause to grant 

her request for a third extension of time. The fact is that Defendants-Appellees 

Feuerstein & Smith, PLLC and Feuerstein & Associates Law Offices, PLLC 

were successfully served in the Virgin Islands on December 10, 2018 by means 

of personal service on Alan Feuerstein, an officer of the companies, pursuant to 

V.I. R. Civ. P. 4(h)(1)(A)(ii). Defendants-Appellees also make no argument that 

a delay in service of four days have resulted in prejudice to them.  

III. THE SUPERIOR COURT HAS PERSONAL JURISDICTION 

OVER DEFENDANT-APPELLEE FEUERSTEIN.  

 

A. The assets of the Neill Weiss Trust are located in the Virgin Islands. 

 

There is no dispute that Defendant-Appellant Alan Feuerstein is the 

trustee of the Neil Weiss Trust. The assets of the Trust are located in the Virgin 

Islands. The intangible assets of the Trust are held in bank accounts in the Virgin 

Islands and it is well-established that the location of the trust res confers 

jurisdiction on the forum court. See, e.g., In re Tutu Wells Contamination 
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Litigation, 885 F.Supp. 776, 791 (D.V.I. 1995) (“There is no impediment to this 

court’s exercise of personal jurisdiction over the Trust or the Trustees. Where, 

as here, the trust res is intangible property, i.e. bank accounts, jurisdiction over 

the debtor is generally ‘sufficient to give the forum court jurisdiction to 

adjudicate any controversy involving the intangible.’”) (rev’d on other grounds, 

In re Tutu Wells Contamination Litigation, 74 F.3d 1228 (3d Cir. 1995)) (citing 

generally, Trust & Conflict of Laws Problems, § 292, p. 240). 

B. Defendant-Appellee Feuerstein was resident of the Virgin Islands 

at the time the Complaint was filed and is therefore subject to 

personal jurisdiction. 

 

In addition to this Court having jurisdiction over the Trust because its 

assets are located in the Virgin Islands, it also has personal jurisdiction over 

Feuerstein as he is not only the trustee of a Virgin Islands trust, but also the 

executor of Weiss’ Virgin Islands estate. By definition, being an executor of a 

Virgin Islands estate establishes that Feuerstein is a resident of the Virgin Islands. 

See 15 V.I.C. § 235. Defendants-Appellees claim that the fact that Feuerstein is 

the executor of the Weiss Estate does not subject him to the jurisdiction of Virgin 

Islands Courts. They base their argument on 15 V.I.C. § 235(c) which states: 

Notwithstanding the provisions of subsection (a) of this section, 

a non-resident of the Virgin Islands named in a will as executor 

may be appointed to act as such executor provided:…(3) he 

appoints an agent or attorney resident in the Virgin Islands upon 

whom service of all papers may be made, such appointment to 

be in writing and filed by the clerk with other papers in such 

estate. 
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Feuerstein claims that because he appointed Scot McChain as his resident 

agent in the Virgin Islands, he is no longer required to be a resident and that as 

such, the Superior Court lacks personal jurisdiction over him. While appointing 

an agent may negate the need for residency, what Feuerstein crucially fails to 

grasp is the importance of the timeline in this case.  

On March 23, 2016 Feuerstein filed with the Magistrate Division of the 

Superior Court, a “Petition for Appointment of Alan R. Feuerstein as Executor 

and Personal Representative for the Estate of Newton ‘Neil’ Weiss”. (JA-231). 

As part of the Petition, Feuerstein “states that he is fully qualified and competent 

to file all actions on behalf of the Estate of Newton “Neil” Weiss.” See Petition 

p.2. (JA-231). More importantly, Feuerstein swore under oath attached to the 

Petition that he was “a resident of St. Thomas, U.S.V.I.”. See Feuerstein Oath 

attached to Petition. (JA-248). Feuerstein also swore in his affidavit attached to 

the Petition that he was “an adult citizen of the U.S. and I am a resident of the 

[sic.] St. Thomas, U.S.V.I.”. See Feuerstein Affidavit attached to Petition. (JA-

233). At some later point in 2016 Feuerstein allegedly moved to Florida but did 

not file any notification with any division of the Superior Court to inform them 

of his move nor did he file any notice with the Court appointing Scot McChain 

as his representative to act on his behalf as Executor of the Neill Weiss Estate at 

that time.    

On February 9, 2018 Plaintiff-Appellant filed her complaint against 

Defendants-Appellees. See Verified Complaint (JA-33). On October 9, 2018 



Ina Pollins v. Alan Feuerstein et al.  Supreme Ct. Civ. No. SCT-CIV-2020-0099 

Appellant’s Reply Brief  Page 9 

 

Feuerstein was appointed Executor of Decedent’s estate. See Email from Superior 

Court Probate Division Jan. 11, 2019 (JA-260). But it was not until December 4, 

2018 that Feuerstein notified the Court of his move to Florida and appointed Scot 

McChain as his representative for the Neill Weiss Estate. See Appointment of 

Scot McChain (JA-263). 

This sequence of events clearly proves that at the time the Complaint was 

filed, and at the time Feuerstein was appointed as executor, he swore under oath 

that he was a resident of the Virgin Islands. As Defendants-Appellees correctly 

point out, where a person self-identifies as a resident and where that person 

observes economic burdens would support a finding of residency in that place. 

Vento v. Dir. of Virgin Islands Bureau of Internal Revenue, 58 V.I. 753, 770-771 

(3d Cir. 2013). Since Feuerstein did not appoint an agent until ten months after 

the Complaint was filed, he should be considered resident of the Virgin Islands 

for the purposes of personal jurisdiction. See, e.g., Guardian Ins. Co. v. Bain 

Hogg Intern. Ltd., 2000 WL 1690315, at *4 (D.V.I. Oct. 26, 2000) (“[A]n 

analysis of general jurisdiction demands that the Court consider only Defendant’s 

alleged contacts up to and including the time the instant case was filed.”)  

The timeline makes it clear that the Superior Court has personal 

jurisdiction over Feuerstein. Defendants-Appellees and the Superior Court 

acknowledged that Feuerstein was resident in the Virgin Islands in October 2018. 

Since this is clear evidence of residency after the Complaint was filed, there is no 

possible way that Defendants-Appellees can contest that by assuming the 
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executorship of Decedents’ estate he consented to the jurisdiction of the Court. 

See, e.g., Danziger & De Llano, LLP v. Morgan Verkamp LLC, 948 F.3d 124, 

131 (3d. Cir. 2020) (“Pennsylvania law makes clear that a defendant does not 

consent to personal jurisdiction until after a complaint is filed.”). As a resident of 

the Virgin Islands, the Superior Court automatically has jurisdiction over 

Feuerstein. By agreeing to be appointed executor of the Weiss estate, with the 

attendant residency requirement, Feuerstein willingly consented to the in 

personam jurisdiction of the Court.  

Furthermore, a court may look back for several years before a complaint 

is filed to determine jurisdiction. For example, in Guardian Ins. Co. the District 

Court looked at the defendant’s contacts with the Virgin Islands for the eight 

years prior to the filing of the complaint in order to determine personal 

jurisdiction. Guardian Ins. Co., 2000 WL 1690315, at *4 (“The evidence shows 

that even between 1988 and September 1996, Eagle Star insured approximately 

fifty risks in the Territory.”). The ties between Feuerstein and the Virgin Islands 

in the years leading up to Plaintiff-Appellant’s Complaint are clearly significant 

and indubitably confer personal jurisdiction over Feuerstein.  

C. Through their actions, Defendants-Appellees consented to, and 

waived, any objection to jurisdiction. 

 

Defendants-Appellees argue that since they “explicitly indicated 

numerous times on the record that they were neither waiving any jurisdictional 

challenge, nor consenting to jurisdiction” they have neither waived, nor 
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consented to, the jurisdiction of this Court. (Appellee Brief, p. 28). However, 

what Defendants-Appellees fail to grasp is that simply saying you do not waive 

jurisdiction does not prevent you from waiving jurisdiction. Waiver and consent 

can be effected through various types of conduct, despite words to the contrary. 

“A defendant can waive its objection to personal jurisdiction by engaging in 

litigation on the merits without first securing a court’s determination on its 

jurisdictional challenge.” Clarke v. Marriott International, Inc., 2013 WL 

4758199, at *3 (D.V.I. September 4, 2013); see also, Insurance Corp. of Ireland, 

Ltd., et al. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 704-5 (1982) 

(holding that the “actions of the defendant may amount to a legal submission to 

the jurisdiction of the court, whether voluntary or not.”). Objection to personal 

jurisdiction is also waived if a party demonstrates a willingness to engage in 

litigation in the forum or seeks affirmative relief. For example, in In re Asbestos 

Products Liability Litigation (No. VI) 921 F.3d 98 (3d. Cir. 2019) the Third 

Circuit held that defendants waived their right to raise the defense of personal 

jurisdiction when they filed pleading responding to substantive allegations in the 

complaint and that such pleadings created an expectation of continued litigation 

on the merits. Id. at 107. “Affirmative relief has been defined as ‘[r]elief for 

which [the] defendant might maintain an action independently of plaintiff’s claim 

and on which he might proceed to recovery, although plaintiff abandoned his 

cause of action or failed to establish it’.” Contour Products, Inc. v. Albecker, 2009 
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WL 10646653, at *5 (S.D. Florida. June 2, 2009) (quoting Heineken v. Heineken, 

683 So. 2d 194, 197-198 (Fla. 1st DCA 1996)).  

In this case, Defendants-Appellees were trying to obtain relief from the 

Superior Court while simultaneously avoiding its jurisdiction. Defendants-

Appellees cannot have it both ways. Either they are subject to the personal 

jurisdiction of the Court and can seek affirmative relief, or they are not subject to 

personal jurisdiction and cannot seek affirmative relief. Given the fact that 

Defendants-Appellees’ Motions clearly ask for numerous instances of affirmative 

relief, Defendants-Appellees have consented to the personal jurisdiction of the 

Court. “Behavior that is consistent with waiver, and which indicates an intent to 

litigate the case on the merits, is sufficient to constitute waiver, regardless of 

whether the parties also express an intent to preserve the defense.” In re Asbestos 

Products Liability Litigation (No. VI), 921 F.3d 98, 106 (3d. Cir. 2019) 

(citing Ins. Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 

694, 704-05 (1982)). Based on their clear intent to engage in extensive litigation 

in the Virgin Islands, Defendants-Appellees have waived any right to object to 

the jurisdiction.  

D. Plaintiff-Appellant has presented sufficient evidence to 

demonstrate Defendants-Appellees’ ties to this jurisdiction. 

 

The Virgin Islands long-arm statute codified at 5 V.I.C. § 4903(a)(1) 

“grants the court jurisdiction over a person ... as to a claim for relief arising from 

the person’s transacting any business in [the] territory. In the Virgin Islands, 
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[t]ransacting business is a term of art which means less than doing business but 

more than performing some inconsequential act within a jurisdiction. In short, 

transacting business requires a defendant to engage in some type of purposeful 

activity within the territory.” Scully v. Petersen. 2018 WL 4348345, at *5 (V.I. 

Super. Ct. January 25, 2018) (internal citations and quotations omitted). For 

example, if the defendant previously transacted business in the territory and those 

business contacts are the grounds for the lawsuit, then personal jurisdiction may 

be properly exercised notwithstanding the cessation of transacting business.” In 

re Manbodh Asbestos Litigation II, 47 V.I. 267, 279 n.29 (Super. Ct. 2005). A 

single act, such as simply entering into a contract with a resident of the Virgin 

Islands is enough to confer personal jurisdiction. See, e.g., Fin. Trust Co. v. 

Citigroup, 268 F.Supp.2d 561, 567 (D.V.I. 2003) (finding it sufficient under 

subsection (a)(1) that the defendant entered into a contract with a Virgin Islands 

resident and solicited the plaintiffs while they were in the Virgin Islands); 

Zebedee v. King, 1986 U.S. Dist. LEXIS 28635, at *2-3 (D.V.I. Mar. 4, 1986) 

(“[A] single act can amount to the transaction of business within a state or 

territory.”). “Moreover, a person need not be physically present within a state in 

order to transact business therein.” Zebedee, 1986 U.S. Dist. LEXIS 28635, at *3.  

Applied to this case, the pertinent questions then become: Did 

Defendants-Appellees transact any business in the Virgin Islands that gave rise 

to Plaintiff-Appellant’s claims? Did Defendants-Appellees contract to supply 

services or things in this territory that gave rise to Plaintiff-Appellant’s claims? 
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Did Defendants-Appellees cause tortious injury by an act or omission in this 

territory that gave rise to Plaintiff-Appellant’s claims? Did Defendants-Appellees 

cause tortious injury in this territory by an act or omission outside this territory 

that gave rise to Plaintiff-Appellant’s claims and do they regularly do or solicit 

business, or engage in any other persistent course of conduct, or derive substantial 

revenue from goods used or consumed or services rendered, in this territory? The 

inquiry for this Court is not whether Defendants-Appellees currently have ties 

with the Virgin Islands.  

Defendants-Appellees claim that “the record makes clear that she 

[Plaintiff-Appellant] has provided no competent evidence or affidavits indicating 

that jurisdiction is proper, i.e. evidence that Defendants-Appellees have 

transacted business in this territory or that Plaintiff-Appellant’s conduct “arises” 

from Defendant-Appellees’ purported conduct in the territory.” (Appellee Brief, 

p. 21). However, the Complaint alone establishes facts on the record that confer 

jurisdiction over Defendants-Appellees. The Complaint states that “Fuerstein 

[sic.] drafted the terms of the Trust in a way that it failed to qualify the charitable 

portion as an exempt organization as determined pursuant to Internal Revenue 

Code §170(c), §501(c), and §2055.” Complaint ¶ 21 (JA-33). Plaintiff-

Appellant’s claim is that “Defendants failed to meet their duty of care in that the 

legal services provided were deficient” and that “Defendants drafted the Trust in 

a manner that fails to meet the legal proficiency standard for similarly rendered 

legal services.” Complaint ¶¶ 36, 37(JA-33). The Complaint, along with other 
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documents on the record, establish that Defendant-Appellant Feuerstein was a 

practicing Virgin Islands attorney at the time the Complaint was filed, and that 

the injury alleged by the Plaintiff arose out of Feuerstein’s law practice in the 

Virgin Islands. It was also Feuerstein’s business in the Virgin Islands, i.e., 

administering the Trust and Estate of Neill Weiss, that gave rise to the claims 

against him.  

Plaintiff-Appellant acknowledges that she did not highlight all of these 

facts in her opposition to Defendants-Appellees’ Motion to Dismiss but felt that 

such facts were so obvious that they did not require elucidation. Furthermore, a 

court can consider these facts sua sponte, even without Plaintiff raising them 

specifically. See, e.g., D’Addario v. Geller, 264 F.Supp.2d 367, 389–90 n. 29 

(E.D.Va. 2003) (finding that a Court may exercise jurisdiction on a ground sua 

sponte despite a party’s failure to even argue that basis) (cited in In re Manbodh 

Asbestos Litigation II, 47 V.I. 267, 280 (Super. Ct. 2005)). 

CONCLUSION 

Given the fact that the Trust establishes that it is to be administered under 

the laws of the Virgin Islands, and the fact that the Trust res is located in the 

territory, and the fact that Feuerstein was a resident of the Virgin Islands subject 

to personal jurisdiction at the time the Complaint was filed, the Superior Court 

clearly has jurisdiction over Defendants-Appellees. Defendants-Appellees have 

failed to “present a compelling case that the presence of some other 

considerations would render jurisdiction unreasonable.” Burger King Corp. v. 
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Rudzewicz, 471 U.S. 462, 477 (1985). As such reversal of the Superior Court’s 

Order holding that Defendants-Appellees are not subject to jurisdiction in this 

territory must be reversed. Furthermore, the Superior Court clearly erred in 

denying Plaintiff-Appellants Third Motion for Extension of Time by failing to 

properly consider the attempts at service made after September 2018. 

WHEREFORE, Plaintiff-Appellant respectfully requests that this Court 

reverse the Superior Court’s granting of Defendants’ Motion to Dismiss for Lack 

of Personal Jurisdiction and the Superior Court’s denial of Appellant’s Motion 

for an Extension of Time to Serve Defendants.  

Dated:  April 3, 2021  Respectfully submitted, 
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